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I purchased a 
pair of Ugg kids’ 
canvas shoes. I 
was subsequently 
informed that 

they contain shaatnez that cannot be removed.  
Q: Do I have the right to a refund, or can the 
merchant refuse to issue one since he was 
unaware that they contain shaatnez? 
A: A defect cancels a sale when most people 
would return it because of the defect (C.M. 
232:6). Accordingly, discovering shaatnez in a 
garment purchased in a store owned by frum 
people qualifies as a defect and the sale is void, 
even though nothing was stipulated (Mishpat 
Shalom 232:6; see C.M. 232:11).  Although the 
merchant was not aware or expected to know 
that the garment contains shaatnez, the sale is 
void (C.M. 232:18).
Whether the sale is void if the shaatnez could 
be removed depends on how much shaatnez 
is present. If replacing the shaatnez with other 
material is extensive and essentially creates a 
new garment, the sale is void. If replacing the 
shaatnez is not that extensive, the sale is valid 
but the merchant must pay for the shaatnez 
removal (C.M. 232:5; Nesivos Chiddushim 7 
— see issue 317). If the shaatnez is minimal 
and could be removed for a nominal fee, the 
garment is not considered defective, since 
most people would not return a garment 
in such a case, nor may the customer even 
demand a refund for the expense of removing 
the shaatnez.
Q: If the merchant posts a sign stating that 
he is not responsible for shaatnez, does that 
protect him from responsibility?
A:  A customer may void a sale if the merchandise 
is defective, even if the merchant stipulated 
that he will not accept returns of defective 
merchandise, unless the specific defect was 
disclosed. The reason is that the customer 
can claim that he did not take the merchant 
seriously and assumed that the stipulation 
was added to give the customer confidence 

Mr. Meyer bought a new Shabbos overcoat, 100-percent 
wool. He had it checked for shaatnez and put his name 
on the label.
One Friday night, when davening was over, Mr. Meyer 

realized that his coat was missing from the coat rack. Nearby hung a similar coat. He waited to 
see if somebody would claim it, but the shul emptied and the other coat remained. 
“I guess that someone mistakenly exchanged coats,” Mr. Meyer said to himself. He left the coat 
there, hoping that the other person would return Shabbos morning or the following week. He 
checked the coat rack weekly and posted a sign in shul, but his coat was not returned.
After a month, Mr. Meyers decided to take the other coat home. “Otherwise, this coat is liable 
to get lost,” he reasoned. “This way, if the other person ever returns my coat, I’ll be able to 
return his.”
Pesach arrived, but Mr. Meyer’s coat was not returned. “I guess the coat is gone for good,” he 
finally told his wife.
The following winter, an acquaintance, Mr. Goodman, asked Mr. Meyers: “Did you ever check 
shaatnez on your coat?” 
“No,” replied Mr. Meyers with a puzzled look. “Why do you ask?” 
“Last February I bought a woolen coat on eBay,” Mr. Goodman said. “I saw your name on the 
shaatnez label.”
“You’re kidding!” exclaimed Mr. Meyer. “That’s my missing coat! Someone exchanged coats 
with me last year in shul. Funny that it wound up in your hands!”
“Please take the coat back then,” said Mr. Goodman.
“But you bought it in good faith and 
paid for it,” said Mr. Meyers. “It’s yours!”
The two decided to approach Rabbi 
Dayan.
“Whom does the coat belong to?” asked 
Mr. Meyers. “And what about payment?”
“When someone takes an item 
belonging to another, the owner retains 
ownership of it,” replied Rabbi Dayan. 
“The thief has a mitzvah to return the 
item, so long as it is intact, even if the 
owner subsequently abandoned hope 
(yei’ush) of retrieving it.”
“What if the thief sold or gave the item 
to a third party?” asked Mr. Goodman.
“This is called shinuy reshus — change 
of possession,” answered Rabbi Dayan. 
“As long as the owner retained hope 
of retrieving his item it remains his, 
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did you know?
Buying and/or serving non-kosher 

food in business settings can 
present shailos of benefiting from 
basar b'chalav and shailos of doing 

commerce with neveilos?  
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speak to your Rav or contact the 

Business Halacha Institute for 
guidance.
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in the purchase, not to communicate the 
presence of an actual defect (C.M. 232:7; Sema 
15). Therefore, in this situation generic notice 
to the customers is insufficient. The merchant 
must inform the customer specifically that the 
garment contains shaatnez.
Poskim discuss whether a merchant can absolve 
himself of responsibility by informing the 
customer that the merchandise “may” have a 
specific defect and does not take responsibility 
if it does. Obviously if the merchant knows that 
the merchandise is defective and pretends to 
not know in order to mislead the customer, 
the sale is void (Shevus Yaakov 2:166, cited by 
Pischei Teshuvah 4).  
Some authorities maintain that even if 
the merchant is uncertain whether the 
merchandise is defective, the customer 
does not forfeit his right to void the sale. 
Since the customer was not sure whether 
it was defective, we cannot say that he 
knowingly accepted defective merchandise. 
This is comparable to a customer who states 
generically that he accepts any defects, but 
that statement is not a binding agreement. 
Others contend that the matter is subject to 
debate (Machaneh Ephraim, Shutfim 6) and 
the party that is muchzak — in possession of 
the disputed item — cannot be forced to pay 
(Mishpat Shalom 232:7).
However, some authorities write that 
stipulations exempting the merchant of 
liability regarding shaatnez are not effective, 
even when parallel language is effective 
regarding other defects. The reason is that 
it is prohibited to sell a garment that must 
be checked for shaatnez without informing 
the customer. Therefore, the merchant’s 
declaration is understood to be a warning 
about the prohibition rather than a stipulation 
that the customer may not return the garment 
if it contains shaatnez, unless the merchant 
explicitly states that he will not accept a 
return, even if the garment is found to contain 
shaatnez (Malbushei Yesha 1:[18]).

money matters

and the third party is required to return it. Nonetheless, Chazal instituted a takanas hashuk 
(commercial enactment) that the owner, if he wants his item back, must compensate the 
third party whatever he paid in good faith, whether at value, more, or less” (C.M. 356:2;8).
“What if the owner abandoned hope?” asked Mr. Meyer.
“If both factors are present — yei’ush and shinuy reshus — the purchaser acquires ownership 
of the item,” replied Rabbi Dayan. “Since the owner severed his connection with the item 
and it was transferred from possession of the thief to a third party, the purchaser does not 
have to return it.”
“Does the order of these two factors make a difference?” asked Mr. Goodman.
“The Shulchan Aruch (C.M. 353:3, 356:3, 362:3) cites the Rambam that the order does not 
matter,” answered Rabbi Dayan. “However, the Rema rules like other Rishonim that yei’ush 
must come first. Shinuy reshus is effective only after the owner abandoned hope of retrieving 
the item. Otherwise, the third party becomes responsible to return it. Most later authorities 
rule like the Rema” (Shach 353:4; Pischei Choshen, Geneivah 2:[42]).
“Mr. Goodman bought the coat in February, before Mr. Meyers abandoned hope,” concluded 
Rabbi Dayan. “Therefore, he must return it. Moreover, Rema rules that the practice is to 
return even after yei’ush and shinuy reshus, in accordance with dina d’malchusa (civil law). 
Later authorities explain that Halachah encourages doing so anyway, lifnim mishuras hadin, 
and it became the common practice enacted among Jews. Nonetheless Mr. Meyer must 
compensate Mr. Goodman whatever he paid, because of takanas hashuk” (Rema 356:7; 
Shach 356:10; Pischei Choshen, Geneivah 3:21).
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Shechiv Maira
(Based on writings of Harav Chaim Kohn, shlita)
To complete the topic of inheritance, we will mention the concept of shechiv maira — 
lying ill. Chazal instituted that a person who is ill and gave instructions to distribute 
his assets out of concern that he might die — his words are binding after his death, 
as if a kinyan was made in his lifetime, so that the person should not panic. This grant 
is presumed to be conditional upon his death from this illness, so that if he recovers, 
his statements are null and void (C.M. and Sma 250:1-2).
The person must either mention that he is granting the assets due to fear of death 
or distribute all his assets, in which case we presume that he did so due to fear of 
death (C.M. 250:4, 7).
If assets are granted to beneficiaries that are not halachic heirs, the person must use 
a language of “giving,” not one of inheritance (C.M. 253:2).
Thus, if someone said during his final illness to grant or give his assets according to his will, 
there is additional halachic basis to uphold this division.

BUSINESS WEEKLY INSPIRES & INFORMS THOUSANDS ACROSS THE WORLD. 
SPONSOR A WEEK TO JOIN US IN THIS MITZVAH.

7 1 8 . 3 9 9 . 9 5 0 0 

 Distribution in Lakewood is

לעילוי נשמת ר' מאיר ב"ר ישראל ז"ל

bhi hotline

inheritance #20

which halachically may be sold, and selling 
a non-existent loan (davar shelo ba la’olam), 
which is halachically ineffective, since a kinyan 
takes effect only on something that exists (see 
Bris Yehudah 15:[21]). There is a disagreement 
whether a kinyan situmta is effective on 
something that does not yet exist. According 
to some authorities, non-existent debts 
may not be sold even with a kinyan situmta. 
Therefore, the money that is transferred is 
categorized as a loan and thus subject to 
the prohibition of ribbis. Others assert that a 
kinyan situmta is effective on something that 
does not yet exist (see Toras HaKinyanim 12:6). 
However, practically speaking, one must 
draft a heter iska for MCAs, as we will explain. 
Halachah stresses that if Reuven guarantees 
Shimon that he will collect $1,000 even if the 
actual debtor defaults, the “sale” of the debt 
violates the prohibition of ribbis. The reason 
is that if Reuven guarantees the loan, the 
transaction is not halachically a sale, it is a 
loan. To be categorized as a sale Shimon must 
be willing to forgo any claims against Reuven 
if the debtor cannot or will not repay the 
money he owes. Once it is considered a sale 
the prohibition of ribbis does not apply (Y.D. 
173:4).
In most Merchant Cash Advance agreements, 
the merchant (borrower) is obligated to repay 
the investor a specified amount and thus the 
transaction is subject to the prohibition of 
ribbis. This is especially true when rather than 
selling specific debts (e.g., the first $50,000 of 
sales), the merchant sells $50,000 of collected 
sales, regardless of when that amount is 
collected. Since the buyer (investor) does 
not bear any risk of a default from a specific 
debt, the transaction is a loan. Additionally, 
the above parameters are limited to the sale 
of debts, but since the merchant purchases 
collected monies, it is certainly categorized as 
a loan and subject to the prohibition of ribbis. 

money matters

“What about after notification?” asked Shraga.
“The seller is expected to collect the defective merchandise, like other entrusted 
items, i.e., the owner, who is responsible to collect them,” replied Rabbi Dayan. 
“Therefore, after notification, the buyer is considered only a shomer chinam, and is 
no longer liable for theft. However, Aruch Hashulchan writes that the buyer remains 
liable for theft even after notifying until the seller has time to collect it” (Sma 232:51-
52; Aruch Hashulchan 232:35).
“Does it make a difference whether the item was intended for export?” asked Ari.
“The Rambam and Shulchan Aruch write that if the seller knew that the merchandise 
was intended for export, he is responsible to retrieve it from there or sell it there,” 
replied Rabbi Dayan. “However, if the buyer was not expected to take it elsewhere, 
he is responsible to return it to the city of sale. He has to undo what he did when he 
distanced the item from the city and remains liable until then” (Sma 232:53; Nesivos 
232:10; Pischei Choshen, Onaah 13:13,25).
“What about our case?” asked Shraga.
“Since it was expected that you might take the shirts overseas, you are no longer 
liable for theft after notifying the store,” answered Rabbi Dayan. “Of course, this 
assumes that the store believes you that the shirt was defective and missing. I should 
further note that if the store has a standard return policy for defective items, that 
policy is binding, since the initial transaction was made with this understanding.”
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Secular Wills
(Based on writings of Harav Chaim Kohn, shlita)

Q: Are secular wills valid in Halachah? May the non-halachic beneficiaries accept their share?
A: Secular wills usually are not halachically valid, since they usually bequeath the assets after 
death to non-halachic inheritors (Sma 253:72).
Nonetheless, if the halachic inheritors did not contest the will and the estate was 
divided accordingly, many maintain that the beneficiaries of the will may keep what 
was distributed to them. Furthermore, some maintain that the inheritors are required 
to follow the will based on mitzvah l’kayem divrei hames, even though the assets were 
not entrusted, and the beneficiaries can keep what was distributed to them even if the 
halachic inheritors contested the will (Binyan Tzion 2:24; Achiezer 3:34; Igros Moshe, E.H. 
1:104).
To avoid disputes between inheritors, a person should prepare a will that is valid both legally 
and halachically. There are various halachic options that can be discussed. Since they relate to 
civil law as well, a person should consult an expert who deals with wills to draft an appropriate 
will (Pischei Choshen, Yerushah 4:28-35).
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