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The Bergers had a long and eventful life
behind them. They had lost their families in
Europe, but had managed to re-establish
themselves in America, where they were
privileged to have three sons and a daugh-
ter.

One by one, as their families grew, their
children moved away; only their daughter
Bracha remained nearby, in a rented apart-
ment a few blocks away.

The close proximity allowed Bracha’s chil-
dren to spend many afternoons with their
grandparents. On Shabbos, the Bergers
would often join Bracha for a meal. When
it became harder for the elderly couple to
walk, they would often sleep over for Shab-
bos.

One Motzoei Shabbos, Bracha mentioned
to her parents that she was beginning to
look for a house elsewhere. Their rented
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My friend occasionally borrows my credit
card. He generally pays on time so there are
no interest charges, and the few times that
interest charges accrued, | paid them out of
my own pocket. The concern that just oc-
curred to me is that | earn points every time |
use the credit card.

Q: Does earning points from my friend’s
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Restoring the Primacy of Choshen Mishpat

apartment would not suffice for the growing
family indefinitely.

Mr. Berger was not surprised, but could not
conceal his pain at the thought of their mov-
ing away. He confided to Bracha, “Don’t
worry about a house. We bequeathed our
house to you in our will, since your siblings
already have their own houses. The re-
maining money they will divide equally. We
would love it if you could continue living in
this neighborhood.”

Bracha had not been expecting this at all.
The thought of living in the comfortable
house in which she grew up, the thought of
the backyard where her children played so
frequently... Yet she caught herself.

“That’s so, so kind of you. We would love
to stay here. But | don’t know if we can take
the house based on your will.”

Mr. Berger was now surprised. “Why not?”
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I There’s a Will, Is There a Way?

“As you know,” Bracha began slowly,
“when there are sons, the Torah awards
inheritance only to them; | am not entitled
to inherit. Furthermore, the oldest one is a
firstborn and entitled to a double share.”
“Of course that is the default inheritance
of the Torah,” Mr. Berger assured her, “but
can’t | draft a will disposing of my estate as
| see fit?”

“l don’t know,” said Bracha. “It would be
best to ask Rabbi Dayan about this.”

“I'll call him right now and ask him,” said
Mr. Berger.

“Although a person can usually stipulate
terms in monetary matters,” answered Rab-
bi Dayan, “the Torah refers to the laws of
inheritance as ‘chukas mishpat,” a statute
that cannot be easily altered. People who
are not immediate heirs cannot be desig-
nated as inheritors.”

continued on reverse side
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purchases violate the prohibition of col-
lecting interest (ribbis)?

A: Before addressing your question regard-
ing points, it is necessary to emphasize a
related matter. When someone “borrows”
your credit card, two loans are being made.
There is a loan from the credit card company
to you and a loan from you to your friend.
The credit card company has an agreement
with you, the cardholder, and whenever the

card is swiped, it obligates you to pay the
amount charged, plus any additional fees
and penalties.

When you “lend” your credit card to a friend,
you, the cardholder, agree to assume a debt
because your friend assures you that he will
repay. This obligates him to compensate
you based on the concept of arev (guaran-
tor). An arev of this type is comparable to
a borrower, and from a halachic perspec-
tive, has borrowed the money from you. If
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STORYLINE conTinuED

Mr. Berger persisted, “But civil
law has defined laws of inheri-
tance and gives legal validity
to wills. And halacha gives cre-
dence to ‘the law of the land’
(dina d’'malchusa dina).”

“The issue of dina d’malchusa
in regard to inheritance has
been discussed by poskim for
centuries,” replied Rabbi Day-
an. “The Rashba was asked
this question almost 750 years
ago, and he emphatically re-
jected the suggestion to follow
the common law of inheritance
against Torah law. The Beis
Yosef (C.M. 26) and the Rema
(369:11) both cite this ruling,
and limit the concept of dina
d’malchusa dina to issues relat-
ing to the state itself, such as
taxes, or to proper functioning
of society.”

“But | asked a lawyer about
this,” protested Mr. Berger. “He
said that many of his clients
are religious Jews, and no one
raised a problem in this regard.”
“Not many people are aware

of the halachic issues of wills,”
sighed Rabbi Dayan. “Two To-
rah giants of the recent century,
Harav Chaim Ozer Grodzen-
ski, zt’l (Responsa Achiezer
4:66), and Harav Moshe Fein-
stein, zt”l (Iggros Moshe, E.H.
1:104), suggested innovative
approaches to explain the com-
mon practice of honoring wills.
However, both approaches are
questionable. There is growing
awareness of the need to draft
wills in accordance with hala-
cha.”

A gleam appeared in Mr. Berg-
er’s eyes. “So there is a way of
making a will conform to hala-
cha?”

“Yes,” said Rabbi Dayan. “How-
ever, it is best to do so through
a Rav or beis din familiar with
both the halachic and legal is-
sues. We can set up an ap-
pointment for next week. Bring
a copy of your current will with

you.

(To be continued next week, iy”H.)
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the payment is late, the credit
card company will charge you
a fee that constitutes interest,
but you may not obligate your
friend to reimburse you for
that expense, since it would
involve charging him interest
(Y.D. 168:17, Taz 170:3).

Even agreeing that he will pay
the credit card company di-
rectly violates the prohibition,
since in reality he is paying
money to the credit card com-
pany to satisfy your debt, and
paying more than was bor-
rowed violates the prohibition
against interest (Y.D. 160:14).
If you, the cardholder, agree
to pay any fees and penalties
that result from his charges,
the agreement is permitted,
but if you don’t want to have to
bear those fees and penalties,
you should draw up a heter
iska. To draft the appropriate

document, one should consult
a competent Rav.

Although there is a potential
interest issue concerning the
fees and penalties that accrue,
there is no issue of interest for
you to earn points when you
“lend” your card to a friend
or relative. The prohibition
against interest is violated
when the borrower repays the
lender more than he originally
borrowed. The points earned
by the cardholder are not a
benefit that the borrower is
giving to the cardholder. The
points are a gift from the credit
card company to encourage
people to use their credit card
(see Y.D. 160:13).
Accordingly, in response to
your question, there is no
problem for you to earn points
by lending your friend your
credit card.
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Q: | borrowed my neighbor’s car to go
shopping. Although | locked the car, it
was stolen from the store’s parking lot. If
his insurance will cover the loss, do | owe
him anything?

A: A sho’el (borrower) is certainly responsible
for such theft. Many classical authorities hold
you liable even if the insurance company will
compensate the owner for the loss. They
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view the insurance contract as a separate,
actuarial business deal, which pays the car’s
value in return for premiums paid during the
coverage (Pischei Choshen, Pikadon 8:18).
However, insurance policies will usually not
compensate if the loss is covered by a third
party. Thus, if the owner collects payment
from you, he will not be able to claim the
loss from the company.

Therefore, some contemporary authorities

maintain that, in the absence of negligence,
the claim should be to the insurance com-
pany. This is especially true if there is a
clear, common practice to collect from the
insurance company and not from the bor-
rower. Nonetheless, if claiming from the in-
surance will result in increased premiums or
losing a “no-claims” discount for the owner,
you are required to compensate him for this
(see Minchas Yitzchak 2:88; 3:126).
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